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LORD JUSTICE MUMMERY:
INTRODUCTION
This is an appeal from an order of Mr Gerald Moriarty QC, sitting as Deputy Judge of the Queen's Bench Division, dated 11 December 1997.
	
He dismissed an application by Mr Fadi Mehanne for judicial review of a decision by the Housing Benefit Review Board of the City of Westminster (the Review Board) issued on 15 September 1996 and corrected on 12 December 1996.  The Review Board confirmed a decision of the City of Westminster on 8 March 1996 that Mr Mehanne's weekly rent should be reduced from £174.51 to £150 for the purpose of calculating his entitlement to housing benefit under the Housing Benefit (General) Regulations 1987 (the 1987 Regulations). Leave to appeal was granted on 23 March 1998.  
	
This appeal turns on the construction of regulation 11(2) of the 1987 Regulations. That regulation places restrictions on unreasonable payments by making provision for the determination of "the claimant's eligible rent" of a dwelling.  The critical question concerns the factors which ought to be taken into account by the relevant authority in making a decision to reduce a claimant's eligible rent.  The nature of the problem and the competing arguments will become clearer on examination of the particular facts of Mr Mehanne's case.


The Background Facts
On 31 July 1994 Mr Mehanne and his wife arrived in the United Kingdom from Lebanon. He claimed asylum. He has now been recognised as a refugee. Since his arrival he has been unemployed and in receipt of income support.  
	
Initially he rented a private flat in Westminster.  In September 1995 his landlord told him that, as he wished to refurbish the flat, he must move out. Mr Mehanne then spent about 3 months looking for accommodation.  It was a difficult task. In early December 1995 Mr Mehanne and his wife, who was one month pregnant, moved into a flat on an assured shorthold tenancy at a weekly rent of £174.51.  
	
On 8 December he applied to the Westminster City Council (the Authority) for housing benefit.  On 10 January 1996 the Rent Officer determined that the rent of the flat was not significantly above a market rent. 
	
On 20 January 1996 the Authority determined that the rent should be treated as reduced from £174.51 to £150 for the calculation of housing benefit for the benefit period.  The relevant  period was December 1995 to June 1996.  Mr Mehanne was awarded housing benefit of £139.47 per week.
	
Mr Mehanne disputed the reduction.On 30 January 1996 he requested a review under regulation 79(2) of the 1987 Regulations, under which the Authority is required to review the determination in the light of written representations made by an applicant.  On 8 March 1996 the Authority notified the result of its review. It confirmed the reduction.  
	
On 26 March 1996 Mr Mehanne requested a further review of the Authority's  determination under regulation 81. That provides that a further review shall be conducted by a Review Board appointed by the appropriate authority.
	
On 29 July 1996 the Review Board confirmed the decision of the Authority in Mr Mehanne's absence. He had made written submissions. The decision was given in a document dated 15 September 1996. That decision document must comply with requirements of regulation 83(4) which provide, inter alia, that the Chairman of the Review Board shall
	"(b) include in the record of every decision a statement of the reasons for such decisions and of its findings of the questions of fact material thereto."

The decision of the Review Board was stated in these terms

	"5. The Review Board decided that the eligible rent of 51 Parsons House,124 Hall Place,London W2 1NE, should be restricted to £150 per week.
	6. The Board took this decision because it was satisfied that the rent payable of £174.51 per week at the accommodation was unreasonably high compared with the rent payable in suitable alternative accommodation elsewhere, which was found to be £150 per week.  The eligible rent should therefore be reduced by £24.51. In reaching this decision the Board had regard to the submissions of both parties."

It appears from the materials placed before the Review Board by the Authority that the Authority took the view that, if the rent charged for the accommodation is unreasonably expensive compared with the cost of suitable alternative accommodation, a restriction of the rent is mandatory. It was stated in paragraph 1 of a report of the Chief Executive  and Director of Finance dated 29 July 1996 placed before the Review Board that
	"If the claimant does not belong to one of the protected groups and the accommodation is too large or too expensive then a restriction must be imposed, the authority has no discretion in the matter."
The Authority's report also stated that
	"As the rent charged is unreasonably expensive compared with cost of suitable alternative accommodation officers have decided that a restriction is mandatory in this case."

It has also been pointed out by Mr Richard Drabble QC, who appeared for Mr Mehanne, that the Authority's evidence to the Review Board mistakenly stated that the Rent Officer's determination gave "a reasonable market rent for the property of £150 per week".  In fact, the Rent Officer's report stated that the referred rent of £174.51 "is not significantly above a reasonable market rent".  
	
On 6 December 1996 Mr Mehanne's solicitors asked the Review Board to set aside the decision on the ground that Mr Mehanne's representations had not been received by the Review Board.  The corrected record of the decision was issued by the Review Board on 12 December 1996. 
	
On 10 July 1997 Dyson J gave leave, on an renewed application, for Mr Mehanne to issue proceedings for judicial review of the Review Board's decision.  As appears from Form 86A, the principal ground on which the order was sought quashing the decision of the Review Board was that
	"The Board misdirected itself in law in that it directed itself that the reduction in the applicant's rent was required to be the same as the difference between the rent and the cost of suitable alternative accommodation, whereas that difference is only a limit on the maximum amount of the reduction; alternatively failed to consider whether it was appropriate to reduce the applicant's rent by an amount less than that difference."

A further ground of challenge was that the Review Board had failed to make adequate findings of fact or to give adequate reasons for its decision in accordance with regulation 83(4)(b) of the 1987 Regulations.
  
The 1987 Regulations
Housing benefit is a means tested non-contributory benefit awarded to meet rent payable in respect of a dwelling in Great Britain.  The housing benefit scheme prescribed by the 1987 Regulations was summarised by Sir Thomas Bingham MR in R -v- Housing Benefit Review Board for East Devon District Council Ex Parte Gibson [1993] 25 HLR 487 at 490 in these words
	"The effect of the scheme is that a person may be entitled to housing benefit if he or she is liable to make payments in respect of a dwelling in Great Britain which he or she occupies as a home.  If the applicant has no income, or the applicant's income does not exceed a certain level, then there will be an entitlement to an amount up to a maximum of housing benefit  in that particular case.  The housing benefit may rise in any one week to 100% of the recipient's eligible rent as defined, calculated on a weekly basis, less deductions. In general terms, a person's eligible rent is what the applicant is liable to pay."
That case, like this case, was concerned with the construction of Regulation 11(2) and the restrictions thereby imposed on "unreasonable payments".  
	
The Master of the Rolls described the purpose of those provisions as follows
	"It is evident that the scheme is directed to two possible abuses.  The first is that a recipient of housing benefit may live in an unnecessarily luxurious and therefore expensive dwelling house.  The second is that a landlord may charge more than the market rent to a recipient of housing benefit, both those abuses stemming from the fact that the prudence which activates the ordinary citizen may cease to do so if there is a belief that public funds will pay whatever the recipient of housing benefit may choose to require.
	It is with those possible abuses in mind that the relevant regulations with which this appeal is concerned have to be read."

Regulation 11 has been amended since the decision in the Gibson case. It has also been further amended so that the issue that arises in this case will not arise in relation to new claims governed by the amended regulations.

Omitting immaterial parts, the form of the 1987 Regulations which govern this case are as follows
	"11(2) The appropriate authority shall consider

	(a)....

	(b)...

	(c).... Whether the rent payable for his dwelling is unreasonably high by comparison with the rent payable in respect of suitable alternative accommodation elsewhere, and, where it appears to the authority...... that the rent is unreasonably high, the authority shall, subject to paragraphs (3) to (4) treat the claimant's eligible rent as reduced by such amount as it considers appropriate having regard in particular to the cost of suitable alternative accommodation elsewhere and the claimant's maximum housing benefit shall be calculated by reference to the eligible rent as so reduced."
Before the amendment, the word "may" had been used instead of the word "shall".
	
Paragraph (3) provides that in certain cases (people over 60, people incapable of work or a person who is a member of the same household as a child or young person for whom he or his partner is responsible) no deduction shall be made under paragraph (2)
	"unless suitable cheaper alternative accommodation is available and the authority considers that, taking into account the relevant factors, it is reasonable to expect the claimant to move from his present accommodation".

Paragraph (6) states what the appropriate authority shall take into account in deciding what is suitable alternative accommodation and also identifies "the relevant factors" in paragraph (3).

The Judgment 
The Deputy Judge held that the Review Board was entitled to conclude as it did on the amount of the appropriate reduction. He dismissed the application for judicial review for the following reasons:-

(1)	The basis of the Review Board's decision was the case as put forward by the Authority.  In relation to the relevant area (the W2 postal area and the wider area of North Westminster), to the range of rents and to the comparison made by the Review Board, the Review Board had material on which it was entitled to come to its decision that rent paid by the applicant for the dwelling was unreasonably high and it gave adequate reasons for that decision as required by regulation 83(4)(b).

(2)	As to the amount of the reduction the Review Board was entitled to reach its decision without regard to factors relied on by the applicant which the Deputy Judge held were not relevant to the consideration of the Review Board.  Those factors were that (i) the applicant was an asylum seeker and so not entitled to full income support and therefore less able to meet any shortfall than a normal income support claimant; (ii) the applicant's wife was pregnant and therefore incurred additional costs and was especially vulnerable; (iii) the applicant had not told his landlord that he was dependent on housing benefit and was therefore more vulnerable to eviction; and (iv) the applicant must be evicted if the decision were to be confirmed and the Authority would then have a duty to re-house the applicant and his family.
	
(3)	As to the relevant date at which the Review Board was entitled to find the facts for the purposes of their decision, the Review Board was not limited to consideration of the facts at the date of the application on the 8 December 1995.  It was  entitled to and should have considered any relevant material up to the date of its decision on the time of the hearing on 19 July 1996.  Over that period, however, the factors which the applicant contended should have been taken into account were not relevant.  In particular, as to the birth of the applicant's child in August 1996, 2 weeks after the Review Board's hearing, that would have been relevant as a material change potentially relevant to the nature of the accommodation.  But that event had not happened at the date of the hearing of the Review Board. The Review Board was entitled to disregard it.
	
The Applicant's Submissions
Mr Drabble QC made the following submissions on behalf of the applicant:-
	
(1)	The matter was presented by the Authority to the Review Board on the basis that a reduction in the amount of £24.21 (ie from £174.21 to £150) was mandatory and automatic and that the only factor relevant to that decision was "the cost of suitable alternative accommodation elsewhere". 
	
(2)	On the proper interpretation of regulation 11(2) the Authority and the Review Board had a discretion to have regard to other factors.  In deciding the amount of the reduction of the eligible rent there was a discretion to do what was considered "appropriate having regard in particular to the cost of suitable alternative accommodation elsewhere".  The effect of "in particular" was to highlight one factor which should always be taken into account in deciding the amount of the reduction, but it did not exclude consideration of other factors relevant to the determination of the amount of the reduction.
	
(3)	The Authority and the Review Board, which based its decision on the Authority's case, misinterpreted the regulation by regarding the cost of suitable alternative accommodation elsewhere as the only consideration which could be taken into account. It excluded from its consideration other matters advanced by the applicant for consideration.
	
(4)	If the Review Board had had regard to those other matters, it could and would, in the exercise of their discretion, have made a smaller reduction than the maximum reduction for the period December 1995 to June 1996.
	
(5)	Although the word "shall" had replaced the word "may" in the amended regulation 11(2), that change had not removed from the Authority and the Review Board discretion as to the amount of the reduction.  The change had simply had the effect of requiring that some reduction should be made, but not that it must always be the maximum reduction. The authorities on the regulations before this amendment was made were still relevant to this point.  For example, in R -v- Housing Benefit Review Board of London Borough of Brent Ex Parte Connery [1989] 22 HLR 40 at 44 Schiemann J (as he then was) held that the financial situation of the authority and the financial implications of its action or inaction were matters which were relevant for the Authority to take into account.  That would apply not only to the decision whether to make a reduction in the amount but also to the amount of the reduction. Such considerations were not excluded by the change from "may" to "shall." As Brooke J held in R -v- Waltham Forest London Borough Council Ex Parte Holder [1996] 29 HLR 71 at 80 the effect of the amendment was that, when making the necessary comparison with suitable alternative accommodation, the Authority must satisfy itself that there is a relevant active market in property of the relevant description but, in making that judgment, it need not concern itself with any financial considerations (other than the question of rent) which may make parts of that market wholly or relatively inaccessible to the applicant. If it is satisfied that there is, on this basis, an ascertainable market rent and an active market then the Authority is entitled to leave the applicant to take his chance in finding accommodation in that market.
	
(6)	The hearing by the Review Board was "de novo" and the Review Board were obliged to have regard to any relevant material up to the date of their decision on 29 July 1996. In fixing the rate of benefit payable for the benefit period the Review Board were entitled to approach matters in the light of all facts known to it, including hindsight where appropriate. The  Review Board should therefore have taken into account any matter known  to be relevant to the deduction which had been imposed for the period December 1995 to June 1996.  That would include the pregnancy of the applicant's wife, which began before the benefit period, and the difficulties the applicant would experience in finding alternative accommodation.  
	
(7)	Finally, the Review Board, in giving its reasons, had not mentioned or dealt with material which had been put before it showing that the applicant had extreme difficulty in finding accommodation in the first place and that he considered it impossible to find accommodation at a lower rate than he was in fact paying for the dwelling. The Review Board were obliged to deal with that part of his case, as it was relevant to the exercise of its judgment in deciding the amount of the deduction.

Submissions of the Review Board
Mr Jones made the following submissions on behalf of the Review Board:-

(1) 	The matters to which the Authority and the Review Board could properly have regard when deciding the amount which it considered appropriate for the  eligible rent to be treated as reduced could not be limitless. The Authority was engaged in the exercise of deciding the amount of the reduction as a result of the rent of the property being unreasonably high.  It followed that the matters to which regard must be had were matters concerning rent, both in regard to the property occupied and in regard to suitable accommodation elsewhere.
	
(2)	Regulation 11(2)(c) must be construed in that context. Personal circumstances, such as size of family and the need for special accommodation, were only relevant to the extent that they were relevant to the quantum of the rent for the accommodation, as opposed to for the family.  The Authority and the Review Board were not permitted or required to analyse individual financial budgets and constraints.  The discretion was a narrow one.
	
(3)	Matters relied on by the applicant, such as a reduced rate of income support, increased costs due to pregnancy, vulnerability to eviction and the possible consequences of eviction, were not matters which concerned the size of the rent, either in regard to the property occupied by the applicant or in regard to suitable alternative accommodation elsewhere.  Thus pregnancy per se was irrelevant to the question of rent in regard to either the property occupied or the suitable alternative accommodation elsewhere.
	
(4)	The Review Board had given sufficient reasons for rejecting the contention that the W2 postal area was the appropriate area for comparison and for rejecting the applicant's submissions regarding the level of comparable rents.
	
(5)	The relevant date for making findings of fact upon a review is not the date when the determination being reviewed was made, but the date of the application.

Conclusion
I would allow this appeal, as I am persuaded by Mr Drabble's submissions that the Review Board misconstrued the scope of its powers under regulation 11(2). The legal position is as follows:-

(1)	The substitution of "shall" for "may" did not deprive the Review Board of a discretion as to the amount of a reduction in the eligible rent. The amount of the reduction is not automatic or mandatory:it is by such amount" as it considers appropriate. "That is the language of discretion rather than of an obligation always to make a reduction in the eligible rent by the full amount of the difference between the rent and the cost of suitable alternative accommodation.  
	
(2)	The use of the expression "in particular"does not limit the range  of circumstances to be considered in determining the amount of reduction in the eligible rent or exclude all consideration of factors other than the factor particularly identified (i.e.the cost of suitable alternative accommodation). That factor is singled out for special mention and is thereby given the status of a mandatory consideration  which carries the most weight in making a decision on the amount of any reduction in the eligible rent.
	
(3)	Other factors may be taken into account in determining the amount of the reduction, so long as they are reasonably relevant to that decision. It is for the decision-making body to decide how much importance to attach, or how much weight to give, to each of the other factors.
	
(4)	 As to the other factors relied on by the applicant in this case the Review Board may take account of the following relevant factors which were all present during the relevant Benefit Period before the Review Board: the pregnancy of the applicant's wife, which was known to the Review Board; the difficulty of the applicant in finding other accommodation and the consequences of having to move from this accommodation; as a result of the reduction in the eligible rent (e.g. duty of the Authority to re-house the homeless). In my view, these are not irrelevant individual personal or financial circumstances of the applicant. They are all reasonably relevant to the housing situation of the applicant rather than, for example, to his inability to pay the rent. 
	
(5)	 The question of the amount of the reduction should therefore be re-considered by the Review Board in the light of this judgment.

I would add that the Review Board gave reasons for its decision. If failure to give reasons were the only ground of challenge, I would not have granted judicial review of their decision.

LORD JUSTICE THORPE:  I agree

LORD JUSTICE STUART-SMITH:  I also agree.
	                       
		Order:	Appeal allowed with costs here and below; 
				legal aid taxation of appellant's costs;  
				application for leave to appeal to the House 
				of Lords refused; stay of execution 28 days 
				pending petition to the House of Lords.

